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V Although federal involvement in education has been 

reduced in the 198p's under the Reagan Administration' s "New 
Federalism, " it is f ar f rom c3>^ar thai sta't^ governments 
are willing and able to adequately cpmpens^ 

ihvolvement- to ensure educat ibnal^equity and quali ty . In the current 
debate over f ederal i smr^three~types"^must b i st ingui shed : "dpctiri nal 
f ederalism, " whic^* describes/howy levels of government ought to relate 
to Bach other; "functional federalism, "which defines ho^such levels 
actually do relate to^ each other ; - and "strategic federalist}, " which 
emphasizes the ways one levisl of [government manages ' to inf luence ^ 
another .The history fbfth^ enactment of the "Education for All 
Handicapped Children Act" /( 1976 ) demonstrates the extent ^^o which ^ 
educational issues raised /initially^t local levels may^^a 
national importance through coutt litigati^. Recent research' into 
the effectiveness of various* ihtergovernm^^al grant proposals and 
the decision in the Minnesota case of "Muelier^vs 
tax deductions for parents* sending their children 
suggest that responsibility for the future^of education should be 
shifted away from the court? to become more a matter of public policy 
debate. (JBM) ' ' . ^ / 
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' X The decide oi tho I9vS0s is one of r*iJi- * 
c.il rcco n si do fti lion ot the fedcml ri»lc in 
education. rcdcrtJ e.^penditiircs on elc- 
j\ mcntnrv and secondary uduca lion have 
I been cu I; su bstjrA t ia iJv^Jl^^-^VtiiU'' ^-t he — 
't:^tfuffdn[n'TliirT9(H) and 1970s towards 
V greater federal fi na ncitiV inyolyemei>< . 
l-'^Nluch\Vf th^^ aid that continues to be pro- 
Wided has been transforme'd from 
. fundi nj; for particular categories of pupils 
irr sen ices. to block J;rants for use at state 
and local descrelion. Even national 
: . reports advocating drastic educational 
■ reforms have largely avoided sj^ecifying a 
significant federal role for their 
achievement. 

' Recent shifts in. federal policy can be 
^evaluated by reviewing the three major 
CO n c e r ns t h a t o t i V a t e d the r i s e ti f ~. 
V II* federa I i n vol vemen t in ed ucn tion in t h e 

two previous decades: ^ 
; • the effects of uneven educational 
ijuality across the states, and a concern 
that the quality of schooling available to 
• American youngsters df*pended to an 
unacceptable extent on their place of 
residence; 

• the . ine^]uitable distribution of 
resources among certain groups or 
regions of the count r\-; 
5 • ihe practical gains that result from 
centralized • (federal) planning and 
coordination. . - 

- V Congress has justified a substantial* 
: V federal role in addressing these concerns 
IVi l on the grounds that a national commit- 
^ mcnt to'edOcatiorial qwalily and equity 
coifW. not or u'cmM not'bc met without 
federal inyolvcmcntl One remarkable 



CO 



j^^^^i feature of the current spate of reports and 



recommendations about the status of 
Amcri^v n education is thoir silence on 
theijuestion'of the federal role. By infei:-: 
5^ ; cnce or design;- responsibility for dcvel- 
|^';;ppirig^^^ to meet 

present "crisis" in education is 



assigned to the states. 

This lack of attention to the question of 
a federal role in education is consistent 
^with a central tenet of the Reagan Admin- 
^ istration's---^'Ne\\^ rederaiisrri*':7{hat the 
"best" government is a government 
"cIpsVstJo the peopiv" and that stateand 
local governmen-js are Tt';7////\^ and ahk to 
take over the responsibilities previously 
held by. the federal government. 

The New Federalism is expressed in 
education as the^l^981 Education Consoli- 
dation and Improvement Act (ECIA). 
ECIA reduces the funding level and regu- 
lating support for federal education initia- 



tives consolidated by the%ct but retains 
previously legislated goals of increased 
equity and excellence. Implicit in ECIA is 
t h e a ss u m p t io n t ha t t he na t iona I i n te res t '~~ 
in education can be served w;ithout a sub- 
stantial fecfceral role.' * ^ : 

The initial stale and local response to - 
these New Federalist policies suggests 
that such an 'assumption ma \'= be mis- 
placed. State and local willingness and 
ability to address the broad federal policy 
objectives of equity and excellence are 
uneven at best. ' 

There is currently little evidence that 
states are capable of making up for the 




. - - - /_\ 




cuts* in federnr dollars for educational 
4?xpcndit(tres. The mogLjgby^^ 

the fiscal 
nation's 



)nn|-eduratiDival"goai$^--^responsipuity tor cari 
ow sharejjiose same ^ducatiph pdlicy "gc 
jr the past decade on. J^quity. There is little 



straint on slate action is 
retrenchment affecting the 
economy, slates are luiving a tough time 
■ meeting their commitments at present. 
There have been property tax limitation 
measures in two states, and revenue rais- 
ing limits in many others.' With such 
severe Budgetar)' problems, it is unlikely 
that states would be able to assume 
greater financial responsibility than in the 
past. . • 

Equity :% 

J\ basic premise-for^returning to statesT 
"and localities control over the funds pro- 
■ — v'idedHo-mectTintionnl-eduratiDival"goal 

is thaLthe states now 

goals. Research ove 

conripensAtory education programs such 
as Title 1 does demonstrate Jh.|t all the . 
„ states-aVe . com plying with thei basic • 
federal requirement^ and that federals, 
monies designed to reach poor,, educa- 
tionally disadvantaged ^'oungsters are 
indeed reaching these (rhild re n. T^ie same . 
body of research, however, clearly dem- , 
onstratcs'that there is a wide variability of 
. commitment among the. states to provide 
. compensatory education.; 

Some states have made the federal goal 
of equal educational opportunity a goal of 
their own. They have developed state 
compensatory, bilingual, and special* 
education programs to which they com- 
mit substantial state resources and which 
they administer in coordination with 
-7 federally funded programs. New -York is - 
— - a good e.xaniple of this: Thal sta te 
receives Warly $250 million dollars in 
federal aid for compensatory education 
(Chapter 1 of EClA). The state appropri- 
ates more that S170 million of its own 
: money for "a state 'corn p^nsa to ry educ'a- 
tion program. The federal and state mon- 
ies are administered out of the same 
offices at both the state and local level, 
allowing for a cobrdinated attack on the 
problems of educationally disadvantaged 
' * students in that state. /. 

However, ntost states have shown no 
' such commitment to the federal goal of 
providing compensatory education pro-. 
gran;is. These states have accepted 
federal money for compensatory educa- 
tion and have spent it in the -ways that 
. .comply with federal mandates. \Thcse 
states have not^ut any of their owrt 
money into developiqg'state programs to 
serve educationally disadvantaged 
pupils - They have kept f<?deral programs 
and .their monies separate within their 
' V educational burcaucr{icics and there is lit- 
* tie attempt to coordinate the federal pro- 



grams with state and local efforts in 
education, — . . . — — . ■ • ~"f 
Clearly, thraolitical realities that shape 
the contexts in whjch state ahpl Ideal edu-* 
cational decisionm^akers work have 
fostcfed very different responses to 
federal education initiatives- These vagar- 
ies reflect aggregate fetate political incen- 
tives rather than mean-spiritedness. 
Questions of equity, compensatory 
assistance and special needs simply do 
not recei\^ much •attention in the major- 
itarian traditions of state government. 
This variability in state and local response 
over the paj^tjwp decades nriustjead^^^ 
""quvstionin^^^ the basic premise ihat all 
slates are now willing to.^assume the 
lvspoh%ibilil3rtor carrying puflhe federal 
goals of "educatibrial 
evidence that states 



Stale and local response ^o ECIA,. inW^^^^ 
short; sugg(^5ts that the~p6litical and eco- - ; ; 
nomic realities prompting a iiubstantial 
federal role have not changed i signifevliS 
cantly |n almost 2b years of fedferal pro- < 
gja m o pera t io n . 1 nstea d, i t a pp^a rs. that • ^ 
the Balkanization of federal goalsCand > ; 
services is an inevitable result of the New , ■ ; 
Federalism. Educationally disadvantaged ; ■ 
youngsters will be well served or inade- > 
quately served-^epiending on the . ! 
resources provided by the state in which ^ 
they live. Whether or, not. students 
receive the benefits^ofjjuality . inlprbve- ^^^^^^ 
ment^effoFts will also depend .on their ^^^ 
state pf residence. :I ^ 

State a nd Ibcal practitioners'have been v_ 
"viFt ual ly unanimous Jn jhei r cri ticism of . -i^^ 
the uniformity of former, federal regula-; ; 
tions and objectives.. Variability among ^ j 
states in the, nature of federal support 



are willing to assume the politicalliabili- -^^ . 

ties attendant with the ''unequa^^p^ovi-^/^^actiy^^^ 

^ion of special fresdurccs in'favb^^^ •'^chosen to implement program* goalSr V:> 

' wo^uld be a^ood thing if it signifies state 

fcdrts to tailor federal programs to state 
ff^eds and capacity. Ho v/ever, where var- 
iability in state activities translates into ; 
substantially unequal services and oppor- ■ 
tunities across the nation, it is not a go^d* .| 
thing/ from -rfie prespective of a federal 
policyi Assuming a national interest in 
education, a clear lesson frdni the early, 
state and local response to the New 



poor 6i'_disadvantaged 
Quality ' 

State response lo Chapter 2 of ECIA 
shows an uneven level of .competence 
and attention brought to bear on issues of 
educational quality — the second broad : 
federal goal Whereas Chaptef 1 substan- 
tially/ reduced the regulations governing 
federally spdnsored compensatory edu- 
cation activities. Chapter 2 has eliminated 
effectively a state presence. : 
Chapter 2 awards "absolute discre- 
) tion" to school districts in designing prb- 
grams directed at educational quality. 
™-FederaLsuppbrt,for„stale a^^ 

bf these^ffprts also is sharply reduced. 
The result is that quality improvement , 
efforts of the type assumed by Chapter 2 
(and by recommendations associated ^ 
with recent reports on the status of edu- 
cation) depcfnd almost entirely on what- 
. tfvcr*state i^Tid local capacity may^ exist. / 
Chapter 2 grants to local schobls are sim^ 
ply too small in most cases to justify 
much in the .way of project planning. 
Further, both state and local officials 
point to powerful political pressures r 
encouraging use of Chapter 2 for general 
aid to education. rather than as/support 
for quality imprbvement. ^ 
* The only statcs'in which educators 
< expect to see meaningful local Chapter 2 ; 
quality-improvement efforts are those in 
which well-developed; state-supported v 
quality-improvement efforts- already 
- exist. In states which have not initiated -r 
their own, quality-improvement efforts, 
or in'.which these efforts are in early 
: stages of development, officials believe 
that federally supparted quality improve- 
ment is, for all practical purposes^ dead; 



Federal policy choices ... influence 
the le^ and.qvalify of:edu^^^ 
services provided across the country. 



ERLC 
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Federalism is that stibsequent federal ^l- J 
icy deliberations '— 'as well as debates X 
■ abdut remedies for a "nation at risk'c^--^S i 
requi re careful a t ^en tio n to a federal role. : J; 
Federal, policy choices, as ECIA shows^>^:^ 
influence the level and quality of educa- e^^^ 
tion services provided across the country: tj^ij 
V Spme questions are^ fundamental -J to"iJr^ 
any consideration of the federal ' role in 
state or local educational affairs. First^ is 
r federal involviement necesisary? Sccond;r|: 
: viwhat form should federal in volvNenrienl'|| 
• take? What mix of policy tools a ppea^^^ 
best suited to the reality of the policy;^set-|j::j 
ting and p!iiiicular policy purposes^ 
These iqjiicstidns ai^ difficiiirand 
plex. There is no single policyj-'ahswei^'fj; 
forT^the range df interests traditionallyli^ 
: addressed by fgderal education v initia- 
lives, and there are few programs,:fbri:r. 
which these answers are evident J ; <3 



FEDERALISMiA Different Yitws, 
piff'^i'ent Stra^^^ . 



Is lher(? a federal role in education? 

Posing this question produces several 
reactions^ The federal^ government has 
jisserted its role through a steady growth 
of poiides over the past dtode.J^^^ 
: opposed"td such~inv6lvernenl mainUIn 
"that* the federal goverhme^n^^ 
re turn that au ^ hprityj t h as u su rped 1 6"th e 
staie^ and local commurilUes vvliere it 



rririradlliorially lay\ tven supporters of 
federal intervention in education have 
criticized tKe extent of federal • involve-' 
ment; maintaining that the government 

V .has_qyerreached. itself, and . has .demonf / 
^ slrated by its. ineptitude that it .cannot 

play suclua large role. ; 
! ' ^Underlying this opposition ^re a num- 
ber of basic questions about the^nature of 

• the federal system, about the role that" 
education plays in that system, and about 
hW much that role should be expressed 

■ in policy. Different views of federalism 
therefore/ imply different results. To fully 
understand any debate on these issues, 

V alternative meanings, of the term 
" be examined. Mixing 
definitions 'without acknowledging this 

t possibility confuses debate. 
:> J Federalism^ can m tliree 
differenf things. Poctrinal federalism is a 
^^^^^ : 5^^ of principles describing ho.w fevels of 
i : /government OM^/if to relate to each other. 
:^ : - Fu nctional federalism jrefe 
""felaHohsHips thai describe how levels of 
; government Actually, do relate to each 
other. The strategy that one level of gov- 
^ emment uses to iV:/J«ewce another can be 
r : labielled strategic federalism. ' : - 
■17 ;^ ^ For instance, politicians frequently 
; assert that state government ought to 
: • exercise supremacy in education, but 
- d a y- 1 o- d a y o p e r a t i n g r e 1 a t i b n s h i p s 
/ among leyels of government suggest a 

• high degree of interdependency. The 
^" ^question becomes- which definition of 

■ ■federalism should hold: the doctrinal 
■ ' assertion * that states ought to be held 
^ : S^^ or the functional assertion that 

j ; :W being 
; ^ ; i nierdepe nd e ni; - ; ■ 

Scholars and political figure^ 
K r argute -that th^ functions of government 
-' should be riitiqnalized according to cer- 
vff tain wieli-defined principles (a doctrinal 
:i-:v assertion^ when in fact; the failure to 
/; . ; / rationalize functions allowsjone level of 
government lo^ e innuence over 



another through the use of shared func- 
tions (a strategic assertton). Here the 
issue to be decided is which definition of 
federalism should dominate. 

Another source of confusion stems 
from -the failure to distinguish tiatiotial 
issues and Ircnds from /crfcrar policy and . 
practice. The interplay of national 
influences on the levels of government is 
usually ambi guous. ) ust because an issue 



has been traditionally the prerogative of a 
local or state government, does not mean< 
that it can never be the subject of federal 
policy. Sometimes federal policy 
■preempts state and loc^l authority; some- 
times it leaves state and local authority in 
place and adds an incremental federal 
requirement to it,, Education presents a 
particularly difficult case for the meaning 
oif federalism and the relationship 
between national issues and. federal pol- 
icy. Policy and practice reflect a strong 
national interest in education, but at the 
same time, manifest a deep ambivalence 
toward a federal ro\p. 7^ • 

Fede^alism^The Doctrinal View 

From a* doctrinal standpoint, federa- 
lisnl is the set of principles describing 
howVevels of government o»^/i/ to relate 

' to one another. In the current debate over 
federal educ^on policy, the central ques- 
tion is whethS-^^within the framework of 

rr-tlWGonstitutiqn, the federal gbverrinierit" 
has^violatcd principles of federalism by 
becoming involved in education. If it has, 
what is the remedy? If it has not, how do 
the principles of federalism define the 
federal role in education? 

Constitutionally and historically, the 
federal government derives its authority 

. ^ directly from the. people, rather than 

A from the states. This is the essential reso- 
l lutidn ihat describes what the federal ^ 
^government is authorized to do. The 
federal system works the way it does 

• because it was deisigned to be a represent- 
ative system so as to prevent concentra- 
tions of power. ^Neither federal nor state 

* government can, claim to be "closer" to 
the people, since both take their author- 

1 lily directly from the people. -3 ^ , 
Under the /Reagan-NAdmini.stratiOn's . 
7"New Federai;sm'\: an/issue becomes a 
subject for federal policy, only when it 
i (cannot be efficiently resolved .by lower 
^ i;; levels of gbvernr^<?nt. Using the doctrinal 
; ? definition of federalism, .that federalism 



^ is the of principles describing how v 
• fcvcls of government ought to relate, ; 
education is an especially suspect federal 
activity because of its tradition of state* 
and local'control, and because the federal ' 
government's fiscal contribution is rela- 
tivcly^smalK 

Federalism: The Functibnal View r^^^^ 

From a functional standpioint,' federal- . 
ism is whaMeciaionmakcrs at all levels of 
g o V e r n m e n iS^^JSSiiy' : d o , r a t h e r t h a h ^ 
what they s^pupit to be dorte. The* , 
functional vi^ qf federalism stales that ~ 

' relations among levels of government, ^ 
arise partially out of the behavior of poli- ; 

-rticians-^nii^dminislraiojrs to enhance^ 
and maintain their posit ibns. This. w'orksi 
to create vertical tics among profcss<jonals . 
at different levels of govcrnmcntfand to 
reinforce thejaulhprity^pf_e!ectcd officials L 
at Ihq state arid local levels. 

Functional federalism has two levels. ; 
xFirst, intergovernmental ties are neces- 
sary to make federal policy work at^sfate 
and local levels. In other words. States 
arid localities must assure that national 
purposes are carried out in practice.* Sec- 
ond, the aClthority/of lower levels of gov- * 
ernment arises- from an electoral base; 
that is. that states and Ibcalities must 
appropriately represent . their electoral 
constituencies. The question Ss vyhether ■ 

^ federal policy is sufficiently flexible to 
.respond to both kinds of functions, and/^ 
whether the behavior of professionals 
and elected officials to preserve their / 
positions is consistant with representing; 
their constituencies. . 1=> 



Locally sparked changes produced a 
nationwide edticalion system 
- rctnarkably homogeneous ih^ 
curriculum, structure, staffing, '^ 
financing attd governance/ : } 



r During the period from 1840 to 1900 
the organization of public schools in the 

V U.S. changed. Responsibility for school-- 
ing passed from local volMntarism.; 
through neighborhood decentralization ; 
to its current, Iqcally-centralized bureau- ; 
cratic-form. Although locally sparked, the 
changes produced ay nationwide educa-3 
tion system remarkably Ifemogcncous In V 
curriculum, structufe, staffmjg^ finandng . 

' and governance. " ; , ■ ;^ Jv' 
Ii^ the early 20tlv^entury/as states) 
assumed more and more responsibility ; 

^ ' fbr rationalizing finance/ organizafibn,= 



and professional certification, it became, 
accepted doctrine to say that education 
vyas a state function, and so any federal 
interest Was clearly subordinate the • 
primary role of the states. However, thiis 
historical evidence suggests another 
interpretation: that public education , 
came abQut as a result of a nationwide 
movemenl and that it was instigated as a 

* national enterprise. : 

"So in terms of functional and doctrinal 
federalism,"Ti appears thaUhe federal role 
in education is as it was' designed: Any. 
ambiguity involving division of labor 
among levels of government is a refiec- . 
-tion of-the fatl-that education is-a national — ^ 
enterprise. to which all levels of govern- 
me'it have a^daiin. • 
Negative by-products of federal 

displacing professional judgement and 
distance from the locus of problems, do 
pose serious problems for educational 
policy. However^ they are not, by them- 
selves/ symptoms of a failing federal sys""" - 
tem. The failure occurs when elected rep- 
resentatives at the local, state and federal 
level do not adjust policy artd exert con- 
trol when necessar)'. Any adjustments 
should be seen as functional inlerde-^ 
pendente of all levels of government 
rather than a breaking down Of^^tMal sys- 
tem of government. .. *^ ' 

Federalism: The Strategic View 
From a doctrinal standpoint/ nothing 

• in the language of the U.S. CJonstitution ' 
.or the theory of federalism ^precludcs^^: 
federal involvement in education. The 

..hislpryjpfjedcral invplvem^^^^ that 
no domain — finance, structure, staff 

^development or curriculum — is immune 
from federal influence. From a functiontil 
standpoint, the growth* of interdepend- 
ence among levels of govcm'hien I, while . 
it raises difficult politicaland administra- 
\tive problems, is hardly cvidenci; that the 



federal Jsystem is failing. Indeed," some ^ 
level of interdependence is required in 
order for one level of government to 
influence another. • * 

The first and. most basic Hmit on federal 
influence is the federal government's 
share in educational budgetSj—ju 
uhaer^O of all educational i 

explenditures. In a period of fiscal | 
retrenchment,* declining school enroll- 
ments, and a declining proportion of the 
ypling-age- population with school-age 
^hildi^en, the important stt;^tegic question 

/for educational decisionmeVprs is educa- 
tion's share relativ/e to other public 

-nt^xpeitditiTrTsTnTOtnh relative conlribu- 
tion^oC different levels of jjovemmenl. 

• This fiscal limit on federal influence 
means that the federal role in the delivery . 

_ of educational Services- is marginal.™ 

. Playing a marginal role puts the federal 
gdvernmenl in the position of depending 
heavily on other levels of government for 
its own success. However, this fraction is 

. not an accurate measure of its utility to 
stale or local governments. Eighty to 
eight-five, per' cent of most local school 
budgets are in fixed costs, mo"9lly ^ala- - 

Vries, while ihe federal contribution is 
mostly in'lhat precious porlion lhal is dis- 
cretion^ry^d is devoted to special serv- 
ices and program innovation. So it is an 
imporlani contribution in that it allows 
schools to undertake, and assume credit 
for, activities that would not otherwise be 
possible within existing budgets. 

Is there an answer to the question of a 
federal role in education? Federal^ 

• influence depends on the ability of 

• policymakers to find the margin where 
federal policy" is likely^ to be lnost^effe~c-~ 
tTve, to ration the use of federal resources 
to those piirposes . where they are most 
likely to have an effect, and to avoid 
engaging in activities thartrbde the base 

' of services upon wliich marginal federal* 
resources operate. ' ■ 
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94-142: 
From Courts to 
Congress 



The Education for VI// Handicapped Chih 
dren Act (PL 94-142) : v}iich w^il into effect in ; 
1976, was the result of political activity and, 
successful court suits \^ Imndicapped j^^^ 
' groups arcm The history of its 
' passage demonstrates how an JustoricaHy lodiU^ 
^ concern becomes a subject of Congressional 
acUvity^ 



Two rhillion handicapped children^v 
between the ages of 7-17 were-not 
enrolled in.school in 1970.^Many of these 
handicapped youngsters were cjcduded ; 
"by stale laws whlc^ them as 

ineducable or unlrainable. 'pther handi- 
capped children were consigned -to insti- 
tutions offering only custodial care. ; 

Transforming the claims of the handi- 
capped from charity to legal rights began 
in the 1950s. The pressufe to treat th^ 
handicapped as persons with rights 
increased with the creation, in 1961; of 
the President's Panel on Mental Retarda- 
tion. The law task forte 'of that piinel 
announced that the retarded should be 
a ceo r d e d I h e ia m e r ig h ts e n j o yed b 
■ other dti2ens./':'r' ' 

By'ihe late 1960s, the inhumanity of the 
treatment meted out to the handicapped 
at some institutions/ and the cjuestidn- 
able reasons for excluding handicapped 
children* from schools led reformers" to 
demand a radical change in the \yay^ 
ha/idicapped people generally and handi- 
~ M p ped'^c H i I d r"e n?i n~^ par^ 
.treated.'-'" .-'-.v-:. ' 



Fro^Proclamations To Courts ^ 
' "rap civil rights mbvemeiit and the War /"Jr^fe 
. on Poverty provjjded the key. ideas -and d^;^^ 
.*> the contejcf for the movements on behalf 

• of handicapped/people. The position of ; 4^- 
the haridicapped was compared to that of 
blacks/Native Americans, and the pobir.jS^^^ 
By 1969/ the courts were accustomed to 

^ hearing* class action; suits, there was a .|| 
body of law concerning the guarantees of 

: the Fourteenth Amendment^ to which : -t^^ 
they could refer, ancV there Was a pogl of : 
lawyers experienced in poverty^ and avdlJ\S| 
. ^rights law.practice and strategy 

In" addition,: - two crucikl research 
findings weVe beconiihgAvid^ 
fa the education commiinify. The d^ 
minatioii; that alljchildterl^could benefit^ 
from education undermined the ratioMfepjg 
for excluding retarded childrerifrom 
lie schoblinjg as ineducable^ Res^ani^ 

• suggested that lestingrprocWures foir Uieg{|| 



i^; assignment of children to classes for the 
retarded \vere racially discnminatory 
Once it could be' argued that such chiU: 
dren were educnble, it became \vell-nigh 

' impossible to mount a poliiicnily viable 
argu men t^d e n y i n j»-a ri y~ h a n d i cn p p ed 

' child's claims to education^ ; 

Soon the orgviizations representing 
the interests of handicapped children 
pressed the claims of these youngsteri as 
entitlements in state, national and inter- 
national- forums. Though these groups 
put considerable pressure on state gdv- 
crnments to upgrade facilities and pro- 



cases prompted ^ bills to reform school 
finance in bo*th houses of congress. ^ 



"grams fonhe ha ndicap^^7^^ concrete . 
action followed government expressions 
pf godd intent. Finally, one handicapped 
rights grqupr-the-Pennsylvania- Associa- 
tion f6r*'Retarded Children (PARC), met 
with success in' the courts. The consent 
• agreement in PARC v. Comwomvcaltli. of 
Pcnnsyhania (1972) recognized the educa-, 
tional entitleriierits of the retarded as. 
legal argi^ments that were formaljy recog- 
nized in ^a court of law. \. 

V However, to cast a claim in terms of a 
right guaranteed by the Due Process 
Clause of the Fourteenth Amendment 
also implies creating a set of procedures 

V to protect that right. The consent agree- 
ment drawn up between the lawyers for 
the parties IrTPARC contained a detailed 

Vsct of procedures, giving parqnts the 
: right to challenge, at a hearing, the edu^^ 
(rational program received by tlieir chil- 
dren. By 1974; 25 states required similar 
/ procedures. Perinsylvariia latei* expanded 
the Pi4RC protections to include other 
- categories of* handicapped children, in, 
addition to tfie retarded, . - \ 

From Test Case To Federal Legislation • 
Many fa/lors combined to make educa- 
. lion for the handicapped an issue ripe for 
fcderariegi^^Jalion^fr of PARCS 

White House initiatives and other court 



VI federal laio xiwdd'^aMishjin^ 
"77 u tito fi faFWc^lM fiona^ rd a mi 
secure change dn many slates at ohcc. 



Publicity about the .iaMtment of the. * 
handicapped led to the iiUioduction of 
bills adding handicap to Title yl of the 
Civil Rights Act.* Discwrnination ar,ninsl ^ 
Jh LL. h and ica p ped^-i n_ed u ca t io n— w a s *~ 



specifically mentioned as one reason for 
the proposed "amendment. A Senate^ub- 
Conimittce on the Handicapped, formed 
in 1972, decided .to* take up the issue of 
special education, thus tentatively plac- 
ing handicapped education on the fedeial . 
agenda. - v 

Court cases, however, proved to be the / 
deceive factor in the shift to the federal 
levi^l. Court brders required Individual 
states to provide a free and appropriate 
public education for^ handicapped chil- 
dren. They also specifigd detailed proce-\ 
dural and reporting requirements to be 
met by the stales. VVhile sever al slat es 
had developed or were in the process . of . 
developing legislation, court decisions 
sometimes obliged states to act rnorc rap- 
idly than Jthey wished. The high cost of ' 
expanding educational opportimi!ses. for 
the handicapped forced the states to turn 
tp_Washingtoa forassisUince/ - r 

Court action also influenced handi- 
capped rights groiips to shift their efforts 
to Washington and work for passage of a 
federal 'law, A fedefti\la}v would have . 
several advantages, including the estabr 
lishment pf an authoritative national 
standard. It aUo promfsojtJ to secure 
change in many stalvs at fonce. States 
would be obliged to accept conditions ; 
imposed by new federal legislation in 



, order to obtain the^ih > \ necessary to : 
compljvwitli court o»*d err*. ^ • 

.The approach advocates took in deve]*. 
opi n^; .special ed iica tjon legisla lion parcel- 

._lelcd--rtiat-of -the courts.- Handippped*" 
children were said to have a right to a free ' 
and appfoprialcf pubUt education, wi'h a 
presumption tliat students would blV 
placed in environments as similar to the 
regular classrgOm as possible. Beypnc| ; 
that, t h e r ! bs t a nee o f the right ViJ\<. 
u ns peci f ied . Yet even th^s va^^u •ritSS*Kud ; 
political benefits. A moro^'spocjijc dcfinl- ; 
lion - m igh I ha ve fa iled to^ga rner . Avi'de- 
spread political/support, since education : 
was siill re>;arded essentially as a IfKiil 
responsibility. Even in this iriter\'eriii6i:-v 
ii;t era, fe\ieral substai^^v? mond^tc^s 
would ha^e s^emed excessive. * ■ 
The proposed fedcrdi lepislatioij^i^ar- 

, an teed to every 'c^ndicappod child an 
"appropriate" education. Usstnli.il to the 

/enjoyment^of this right was thc individu- 
ali/.ed education plan (lEP). T he lEP was ' 
- to contain a statement of the chiiif.s level 
of educational performance, long- range- 
educational, goals, intermediate, objec^ 
tives,jhe specific ser\'ices to be provided, 
the d.lte of commejice and the dura- 
tion of the 5ei:vice5, and objective criteria 
and evaluation prccedures' to determine 
whether the goals were being achieved: 
The lEP. is a legal document, a logical 
extension of ihe fact <ha,t Handicapped 
ch i I d re n h a d bee n a ceo rded righ js^I t a Isa 
^ gi ves de ta i I a nd' su bsta nee . to^t h 0 ri gb t Iti 
a free and appropriate public education, 
not by specific* icgislalive' prescription; 
but by procedural requirements A : : 
Thc»IEP is also an ingenious device in 
. terms of political acceptability. Like many 
of the court decisions, it avoids the 
treacherous'waters of rnanda ting specific 
serviced and recognizes the rights of chil- 
dren, and involves them and their par- 
ents in the educational process. It avoids 



Consulting editor for this issue of Pof/n/ 
Nollys IS Milbrey McLaughlin, associate 
director of IFG. The introductory article 
written t>y McLaughlin arid Patrick" 
Shields, "Federal Involvement, in Educa- 
tion, In Pursuit of Equity and (juality" is 
u summary of turrent rcsearch^bri the 
"New Federalism'r McLaughlin is con- ; 
ducting: Shjelds is a Ph,D, student in 
S t a n f p r d ' s S c h o o I o f 6 d u c a, t i o n ? 
"Federalism: Different Views,Tpifferent 
Strategies" was contributed i>y Richard 
Elmore,, professor of Political Science in 
the Graduate School of- Public Affairs at 
the University of Washington. The article^ 



summarizes a lenglhier paper, "Educa- 
, lion and Fedbralrsm: Doctrinal, 
1 Functional, and Strategic Views", availa- 
ble from IFG. > • 

David Kirp and David Neafcontributed 
"PL 94-142: From Courts Ui Congress", 
from a lengthier manuscnpt entitled . 
»"The Ailore of^LegalizatijtVn ReconsidV; 
ercd : TllC Cas e , ofZSpeda^\Educa t io nV\ ^^ 
Kirp'-is a professor in the Graduate School^ 
of Public Policy) at the Univ^i;sily of 
California, Berkeley/ and is currently 'an 
editor at the Sacrmncuto Bee. Neal is on the : 
. family of* Law^at the University of New 
South Wales in Australia. . v 

. "Where Oo the Dollars Co?" is written , 



by M u n T s a n g , a Ph. D , ca n d i if^t e i n 
S ta n fo rd ' s School of Ed u ca Hon . A m ore 
thorough disaission of the ninterial can 
be found in ''The - Impact of 
IntprgoyeVnmental Grants on Educa- 
tional Spending" written by Tsang tind . 
Henry M. Levin. * ''':ty:r^('-'\ v^ 

IFG Research ^Associate Donald; N: ■ 
Jensen y* rote "AJiH7/rr>r>W/t-«^^ A Prece- 
dent for Federal Aid ?" A com^iele J^ximi- 
nation of the casLv is avaihVole in 'Tuitkin 
Tax Gredi?s: \\(is the Supreme Court 
Cleared yfe VVay?" also from IPG; The^ 
illuslralion on the first page is the work of 
Barbara Mendelsohn of Stanford's News 
and Publications Office. ^ 
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: undermining' Ihe professional cjj^reiion 
of ieachers and polentiallj^enhances Iheir 
, influence over placement dedsions._jL 
^provideya meansl)f^oiaff^ 
; islralors accountable while payin^^ 
; deference to tljO thai the federal 
governmen^houkl not interfere too 
much v/ith local autonomy in educations 
Finally, -il appeals-to local school officials 
by fixing an upper limit. fo liabilities* with 
; respect to the child? Arihe^ame timer i^^ 
; vagueness a§ to ^spTecific services to be 
—offered the individual child made it gen- 
erally acceptable to all the interested 
parli^. V . 1t 

Compliance: 

Legalization Begets Legalization 
y While these early federal* proposals to 
'reform school finance, including provi- 
sions /or federal funding of education for 
: the handicapped, came to nothing, court 
cases on behalf of handicapped qhildren 
continued successfully. Courts ordered 
states to provide expi^nsive services to' 
child^-en, leading the slateis tabring again 
intensive pressure.on the federal govem- 
*]ment to provide emergency funding. 
^ Some suppjprt was forthcoming in the 
Educatfon Amendments of 1974 (the 
'Stafford Amendments). Lobbyists for the 
•>handicapped; however, were determined 
that ljte states nat receive (his money free 
;^ of stiin^i;.they^ amend- 
ments include at least attenuated due 
process provisions* lifted from draft bills 
of AN^b^t was to become PL 94-142. 
: , ,Congress continued to ponder passing 
a* comprelterisive bill to guarantee the 
right of handicapped children to an edu- 
cation. 4For example, how wi^s accounta- 
; bility from about 15,00Qschbol districts to 
J>e a^^ the onOiand there was 

concern from congressmen and staffers 
' \yho had experience of federal funds 
>lHeing mUipplied at the local level. On 
the other hend/ the advocacy and civil e 
•>rights group:; did not trusj local school 
:fadministiators and teachers, and pushed 

for due process protections* ^ : 
: ■ ; * Theidea of a central oversight agency. 
! ah^eariy provision of one handicapped 
5: rights bill>- was abandoned in 
Ij'Besides Ibe astounding pniblems asspda- 
ted withnreviewing as many aS 8 million 
lIEPs in Washington each ye^ political . 
^factors; weighed agcfinst review^ Any 

watchdog agenc]^ large enough toj ^^ ^ 
^^5,000 school districts would hkve vio- 
f lalecl the^traditions of local governance in ^ 
rci^ucab'on/and a law establishing such an : 
I; agericy Would be unlikely to pass. / • 
K| jThe due process provisions, ftowe ver, 
§fit perfectly iri^^^ legislative 
S sciieme. They carried through the notion ; 



of individual entitlement developed in 
^ the lEP, and also allowed client and 
„A4ypcacy-groups,-to undertakes their own ~ 
'enforcement initiatives. Enlightened self- 
interest would obviate the neecL for a . 
large* watchdog agency and reassure, 
advocacy groups who belieVed that court 
action and legatprocedures were the only 
* way to counteract the power of local ;* 
school boards. ^ ; 
. W in the final federal 

bin, EduMt^on for^H Handicapped Chilr - 
dren Act, is in large measure procedural 
and borrows heavily from eariier-court 
decisions. PL 94-142 provides^^one proce- 
dure for giving substance to the rights of 
handicapped children, and another for 



enforcing it. Neither of these procedures 
defines the meaning of ^'appropriate!!: 
" e d U ca t ion.aXguara rrteedbythe|aw. 
Indeed this may be the attraction of the 
legal model. Since formulation ofthe sul>- 
st^ntiVe gbal was deemed impossible^ or 
not feasible, the procedural solution at 
least had the* virtue of beipg attainable. 
•Procedure was not, of Course, thought to 
be an end jn itself. -The aspiration of the ■ 
drafters of PL 94-142 was that the lEP ahd^ 
4he due process procedures would resull"^ 
in a better education for handicapped 
youngsters. However mixed the success 
of PL 94-142 has been, it marked a* high- 
water level in the use of legal values in 
federal education policy. * n 



Where Do the Dollars Go? 



Federal support for education has taken . 
diverse forms in..the past 20 years. Most 
recently, there has been a shift at- the 
fedjjfal level from categorical funding, 
grants tied to specific programs, to block 
grants, which provide money for \educa- 
tion generally. Tfeese shifts have impor- 
tant implications becauise the form of the 
grant appears io have a profound 
influence on the amount (of the grant 
actually s^egt for educational services at 
rthe^Jocal levels* ' * ^ - 

^ • In primary and secondary education, 

' intergovernmental grants 'constitute an 
important^ source of funding. An inter- : 
goveriimental grant is a grant from -a 
higher-level government 'to a lower-level 
government in order to augment the rev- 
enue of th^t agiency or to induce it to 
devote more financial resources to certain 
specified activities. It may, be b grant from 

; the/ederal government to a state or local^ 
government,' or a grant from a state to a 
loca^ government. They include generafl 
aid to education, matching grants, cate- *- 
gorical grants, and revenue sharing. ' 

: V The impact of an intergovernmental . 
grant is often characterized by*the terms 
dilutive, substitutive, and stimulative. 
When the grant results in a reduction in-;^ 
total expenditure, it is considered to^be 
dilutive. When it results in a reductiOQ in 
expenditure ffom local r^enue 'sources ; 
(but not in total ^e!xpfendilure)/it is substi- 
tutive. When it results in an increase in 
total expenditure, it is stimujative. i'* 

SUte Grants /t r 

• ^ And Educational Spending - y^^^^^^^^^; ^ r 
; j Stale governments have long b^ri a 
X- major source of " funding for eduqition,:- 

and their role m school finance has been 
i aafuirihg increased'sighifica^ in recent 



years: In th* school year 1959-^1960, state 
governments provided 39.5* percent of 
the total funding for elementary and sec- 
ondary 'schools, a lev|^l that increased to 
40 percent in 1969-1970, and to almost 56 , 
percent in the 1981-1^32 school yeA-. This 
upward trend is likely to coi^tinue 
through the 1980s. 

• General Aid. Most state education 
grants ha ve been a wa'rded io local gov- 

. emments in the form of the "'Strayer- 
Haig-Mort foundation grants^ These arc ' 
"equalization" grants given toschool dis- 
tricts with meager property tax resources ^ 
to!enable them to provide at least a mini- . 
mum educational program. ■ ' t 
Jin conjunction with these foundation : 
grants, the state also provides general aid 
to local governments in the form of popu* 
latiorilrnembeirship grants or ADA grants. 
Undef this grant scheme, the state gives a 
flat amount bf afd for each child 
attending a school district as reflected in 

•average da(fly attendance (ADA). IJoth 
founda^on grants and flat, grants are 
essentially, unrestricted block grants. 
They increase the income of local govern- 
m,ents and reduce the reliance of local . 
governments on \6caVpfoperty Ulx^ 
Most of the studies • oh unrestricted 

: stale block grants for education (or gen- ' ^ 
erAl state-equalization aid in the form of - ^ 
foundation grants and/pr flat grants) indi^ 

; cate that the average effect of such grante 

•.on Ihe.tolai educati1)nal exp^ ofa^ ^ 

: local: government k b^^^ 

- stimulative. A Icnral gbyem receiv- 1 

^" ing such a grant wiJJ typically ii part of 
the grant for educational services; in this v ^ 
respecti tfie impact bf the grant is stimu** r 
lative. The locaf agency, however, may 
also use part of the grant on non-: ^ 



cducatiohoLactivitics. It may use some of 



—the stale aid for olhcr govc;hmcnrfun^ 
dons or it may use ii to reduce the Iocal\ 
Vaxbiirden; in this respect, the slate block 
grant is a subslilutje for local expenditure. 
Estimates suggest that there is a 50 cent 
iriqease in. total educational expenditure 
V for each dollar of unrestricted state block 

Hi Cal^^^ AltKpugh Slate cale- 

rgbrical grants in educaiion lo local gov- 
;emments,are provided by many slaleS, 
they are nominal in relalion^lo founda- 
Hon grants. Galegorical grants are lied to ' 
specific programs or educational services 
such ais school lunches, sehooll^onslruc* 
^ don, and reading. 

Slate, categorical grants for educaiion 
are subslilutive-slimuUlive /or some 
school districlsr, but purely stimulative for . 
others. A number of nriore recent studies 
have indicated thai for, each additional 
• dollar of state calegorical^gjanls.for edu- 
cation, tela! educational expenditure will 
increase by an amount that is close lo one 
dollar. On the average, state categorical* 
grants for education appear lo be more. 
. stimuldtivelhan slate' unrestricted block 
grants for education. This may be due lo 
Ihc fact that a categorical grant usually 
has more strings attached to il than an 
unrestricted block grant, so that the gov-^ 
erpment receiving the grant is induced lo 
spend more on the categorical program 
per dollar of aid. 

•^Matching Grants. A few stales such as 
Massachusetts, Michigan, and Colorado 

• have used some forms of power Equali- 
zing grants 'and percentage equalizing 
grants. Under these grants, a state gov- 
ernment will, match, local lexpendilures, 

* thus lowering the price, of educational^ 
services for local governments. For the 
few states that have employed some form 
of matching grants lo lower the price of 
.education services for a local govem- 
ment, empirical studies have found a 
negative relationship between total edu- 

: cational expenditure and the price of edu- 
::catign services, ^owever, the studies 




_ found^that a local goyornment.was.eiihcr — - 
- quite rej^ponsive or not responsive"at *all 
io th3 grant.) The precise impact of a slate 
matching grant for education seems to 
depend -critically x>n the characteristics o^ 
a local government receiving the gnnt, 
and it is not always .possible to generalize 
the* experience of school districts in one . 
state to schpoj districts in another. 

X Federal Grants ' — ;:v 

And Educational Spending, 

Federal involvement in education, 
which began effectively with the 1965 
Elementary and Secondary School Act, 
has been relatively modest (at 8 percent; 
oj total. expenditures) compared to state 

j^and local" involvement. Federal support 

* for education, like stal^fiscal strategies, 
has taken diverse forms. , 

«J Categorical Grants. Most of the federal 
grantsforeducation take the^orm of cate- 
gorical grants targeted for specialized 

• education programs. Thc/Iargest such 
^rant isTitie 1 of the Elementary and Sec- 
ondary * Education Act (ESEA) of 1965 
which provides compensatory bducation 
for children from low-income families. 
Based on extensive studies/ it appears 
that ah additional dollar of federal cate- ^ 

i gorical grant funds for education is asso-; 
ciated with an average increase of 70 j 
cents to one dollar of local educational"/ 
jnd'iure. * • / 
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• Matching Grants. The federal gove] 
ment has seldom used matching grants 

,.. for-education. However, a recent study 
indicates that a state will reduce aid to a 
- local .government whxh receives a 
ma^tcKmg grant from, the feijeral govem- 
. ment. The impact oif a federal matching 
grant may thus be less stimulating than a 

■ state matching grant. f ' 

o General- Revenue Sharing Grants. , 
There is, however, another type of 
federal grant to stale and local govem- 

, Ynent which will affect educational 
spending;, it is a general revenue sharing 
grant (GRS grant). Revenue sharmg 
refers to the scheme by which the federal 
government returns a portio.n of federal 
revenue*to state and local governments to 
use as they see fit. Since the purposeiof 
. revenue sharing is to augment state and . 

* local government revenues, it should not 

be viewed as a system of grants to sup- /, 
• port any particular public service like^ 
education. The spedfic effects of revenue 
sharing oh educational spending depend 
crucially, on the relative preferences of 
state and local governments receiving • ■ 
GRS grants for using additional. revenues . 



/ 



- on education as opposed to other piiblic:--- 

goods., i, ■ 

Most of the studies on GRS grants and . 
unrestricted lump-sum grants-; have / 
found thai 25-43 cenis,put of every GRS 

• dollar, will go tOo new spending. ^AssUln-;: : 
Jtig that a state-local go vcrnmeht spends^; 
20-25 percent of .its total expenditure on > 
local schools, five to ten cents of every . 
cGRS dollar will be spent ph education. ; 

Conclusions 

A review of the 'empirical studies oh . 
the impact of intergovernmental grants 
on educational spending indicates thai 
intergovernmental grants have a signifi- : 
cant effect otfj .educational spending and^ 
that the average effects are different fo^' 
different types of grants. These studies, 
however, also indicate that there j?an_be_ 
cdrisidcrablc vliria^^^^^^ responses of 

' local government units. Their* fiscal pat- 
terns and srondingbehavior are so com- ' 
plex, it is hard to predict predsely how a . 
particular government will respond to a 
given grant scheme. \ V 

In general, money given My states as 
generpl education aid nas been found to 
be much less predictable in '^its effects 
than that given-as categorical aid. Federal 
Title 1 grants tend be relatively mol^ 
uniform in their effects. Both the a y^^^^^^^ 
effect and lhe™dcjgrce of uniformity are ; 
important ]5arameters to consider in 
4esigning educational policies^involving / 
int^governmental jgrants. i' * ■ 

Muendr v. Aijen: j / 

A Precedent /I 
ipr federal/^ 

• Siride tVe late J976s, Congressioi\al leg- 
islalion has bcca proposed to provide tax B 
credits for parents who send their chiK 
dren to private elementary and second- 
ary schools. So it was with sonie fontare :^ 
that: thW Supreme Court announced in 
June thji^t a Minnesota tax deduction pr^ 
gram/fc|r parents of school children Avas 
cbnstiljiti6nal^Many observers con-| 
eluded fhat the decision remoyed consii- 
tiitional obstacles to any federal tuition ; 
/tax j jred i t pla n such as that r equcs ted byr^ 
Pre !tiden I Realgnn. Yet dose examination 
■.^ shows. the case to be very /limited in j 
impact, aryd the cbnsthutioniality of 
federal iuition- tax credit proposal:: 

* remains in doubt. /^^^^^^^^^^^"^^^^^^^ S 
: The case; Mueller v. AUai, inyolve.d ia : 

: Minnesota law perrnittingstiale taxpayers ; 
' to claini a deduction from jgross inconib ; 



Mueller y* Allen:. 

for certain expenses incurred in the cdu-, 
calion of Ihoir children. These expenses 
are limited, to the actual costs of tuition, 
textbooks.and transportation of depend- 
ents^ttending elementary and secondary 
schools: The amount may 'not exceed 
$500 for elementary school students and 
$700 for children in the upper grades. The-„ 
deduction is available to parents of chilv; 
dren in both private and public ^hools, ' 
although parents of public school chil-* 
dren . cannot cFafipT a deduction for the 
cost of aiition since obviously they pay 
none. • * 

Th^ law provides tax relief to parentsof 
many of the 91,000 students attending 
—private- elementary—and- secondary: 
schools^in_ Minnesota, 95 percent of 
which arc church related. A group of 
Minnesota taxpayers^ challenged th5 con- 
stitutionality of the state's tuition deduc- 
tion program, claiming thatit violated the ; 
Establishment Clause of the U.S. Consti- 
tution byproviding financial 'assistance fo 
sectarian institutions. That clause prohib- 
its Cortgress'*from making any law 
"respecting an establishment of religion" 
„ and . has. long been held to apply , to the : 
states as wdl. V - , ^ 

Finding the overwhelmingly sectarian 
character of private schools to be of criti- 
cal importance/ the Supreme Court has 
I invalidated several stale financial assist- 
ance plans in lh$ past. Il has held thaV 
church affiliation meant thai aiding, pri- 
vate schools^ consHtuted aid to religion, 
thereby breaching the "wall of separa- 
tion'' that the Constitution requires 
: between church and state. 
; • .The lest of constitutionality used by ihe 
; C^^ resolving such cases is identified 
;; ;; with the Lcmon v. Ki/r<2»w;; case decided 
;ri in 1971v In order to be constitutional,- a 
.*\law assisting private schools or*parents of 
* ■ : V school students rhust 1) have a 
yteJecuU^^^ have E primary effect 

^T^^ir that neither advances nor inhibits^ reli- 
; * gipn; arid 3) norlead to excessive entan- 
}|!^v^lemenl between church and' s^^ 
^^^^^^^i June 1983, the Supreme Court found 
|n Mueller th^t ' Mi nnesotSrs" deduction 
Iprogram / passed ;tKe /^ 
Minnesota may legitimately seek to 
y^^4efey thc/cosi pLe 
gi' dren, whether they ara (enrolled jn public 
ffi|';:or private schools. Since the deduction is 
i9b available to all parents of school children, 
ffeij^ihe 'Sl^^ toward religion. A 

; ; tax'deduction is one of the many, ways 
i:5 i the state allows a dtizen 



-indebtedness.-Furthermore,'Since Minnei— 
sota channeled its tax' assistance through- 
parents, and not. directly to schools, the 
force of Establishment Clause objections, 
is reduced* . 

The Mueller holding was interpreted by 
rnany as portending a change in the 
Supreme Court's attitude toward aid to 
religious schools,* but in: fact, the Court 
has made little change at all. Justice 
. Lewis: Powell, : who .eariier had voted Jo^.^^!:, 
strike down a New: Jersey bill that ren-: V 
, dered tax credits to private school par- ' 
ents, apparently found the Minnesota bill 
less constitutionally objeciionjable arid he 
switched his. vote .in Mueller to one. sup- 
porting the assistance plan. In fact, the • 
M//W/t?r decision made .more certain. the 
likelihood that the federal tax credit plan 
would b^e declared 
• . The Administration's tuitibn tax credit 
plan in 1983 would reirnburse parents 
. who pay private school- tuition for up to 
one half of those expenses, with a credit • 
that rises from $100 to $300 in succeeding 
years. Ta>q>aycrs earning mpre than 
$40,000 annually would be eligible for 
only a partial credit; and those earning 
more than $40,000 annually would bc/^li- V 
gible for only, a partial credit, and ^nose 
earning more than $60,Q00 would be ineh . 
igible for the program. / ■ 

The federal tax credit plan differs from* 
the Minnesota plan in two significant 
ways. First, it proposes t^x credits^ rather 
. than taxdeductions. A tax credit is dollar 
for dollar forgiveness against the net pay- 
. able tax after all exclusions and deduc- 
tions have been taken. Although a less 
direct form of aid than direct tuition 
grants, tax credits may involve the state 
m6re deeply in assisting sectarian schools 
thah'do either tax benefif5.br deductions. 

A federal deduction like the one used : ^ 
in Minnesota would be quite differerit 
thrn a tax credit. A deduction helps the 
citizen reduce his tax burdea when calcii- . 
lating how much is owed to the govern- 
ment. It would be merely one of many 
charitable and medical deductions availa-V ; 
ble under .existing tax laws and probably 



sion • of public school famllles in the' 
Minnesota tax program was in fact a*^ 
"masquerade" for a private school aid ' 
plan,, as the minority opinion in Mueller/ 
suggested/ is really beside the point., A>^h 
' majority of the Court was convinced tha^lfe 
a law neutral on its face between public 
and*private school (amilies, like - 
Minnesota's, was constitutional. The cur- , , 
rent federal plan will probably not be as . 

„ convincing. 1 * ^ 

-Y^^ in tKe-wake-of — 7 

Alj/eZ/er.^ Certainly the decision means 
that some form of federal tax assistance 
plan toT parents of school children may "3^ 
survive court scrutiny. The Administra- 
tion may wish to wijte its current bill to 
more closely resemble Minnesota's, and * * 
sta tes may lryjo. pass .lax dediictiqn laws — 1 
patterned after the program vali^ted in 
Mueller. ; 

But major changes in the federal plan i 
may cause further problems. Including - * 
parents of public school students in a 
federal plan may add significantly to the . 
program's cost; a move that might prove 
unpopular in an era when the federal 
i government is seeking to reduce the sire ■ 3^ 
and cost of its cpn,mitmenl to education. ' 
The provision of tax credits mighty be 
. changed to give tax deductions to paiwts^;^^^ 
of school children, but that may only be 
of marginal importance in giving fan^lies j - A 
. the "meaningfur'^asAstance which sup- 
■ 'porters of the program desire. Such a v 
move may be politically popular. * * 
- But the preoccupation with the bill's^ , 
V legality 2|nd political supp)Drt obscures an 
important issue. No 'one really knows j '^f 
what the effect of tax assistance to par- - -;^ 
ents of private school children will be. In v 'V; 
homogeneous areas* such as Minnesota 
the ^ffect may indeed be small. But in the i;{f| 
^^nercitie% with racially diverse student ^irj^ 
•^odies the irnpact may be to induce'mid- X?^ 
die class students to leave the public ff^| 
; schools. : ^ " . . ' uu/i 

Tha.t so.much attention has been given ^^J^ 
to the constitutionality of tuition tax cred- ^ 
its is' not surprising. Americans, as isl\\j 
often observed; have a tendency to tarnftf^^ 



involve ^the gbverhment Mn less ^ ^ - ';questi o( public policy into legal con-^|g|^ 
jpport of parochial s«dloo^s. Thus/^v ^^ troversies, and the debate over tuiton tax%i 



would 

direct support ol pa 

a federial deduction plan^would'taise ^^^vl : ct^^ example of , that j" -^ 

fevyer constitutional difficulties than >y habit. -Unforturiately^ey also often dis-4 
would a tax cfedit plan. ^ - . pjay tendency to equate legality .>nd 

^cond,Jhe plan before Congress also - ■ .constitutionality with prudence and wis*f Sf^ 



would provide tax credits only to p>afents 
of private school studentsJ^, rK)l pare of 
all school age students. Tluis, unlike the 
plan challenged . ill; Mu^^ parents of 
public school children would not benefit 
from its passage at all. Whether the inclu- 



dpm. Debate over the 'wisdom of }j^ingy0y 
> tax policy to ; encourage educationar;^:^^ 
; choice has hardly begun. Let us noi co n*>;-$l' 
~^«^tinue to let-the-CQurtS^inonopdli2«7the_:y^ 
. debate on the futyre of 6ur schools and ilS*^ 
I our children. \ 



SUnforjd University/ School of Education, CERAS BuUding, Stanford, CA 94305-1691 



